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§30.17

that discriminate against U.S. firms pub-
lished by the United States Trade Represent-
ative (U.S.T.R.) or (2) not supplying any
product for use on the Federal public works
project that is produced or manufactured in
a foreign country included on the list of for-
eign countries that discriminate against U.S.
firms published by the U.S.T.R.

THIS CERTIFICATION CONCERNS A
MATTER WITHIN THE JURISDIC-
TION OF AN AGENCY OF THE
UNITED STATES AND THE MAK-
ING OF A FALSE FICTITIOUS, OR
FRAUDULENT CERTIFICATION
MAY RENDER THE MAKER SUB-
JECT TO PROSECUTION UNDER
TITLE 18, UNITED STATES CODE,
SECTION 1001

(2) The Offeror shall provide immediate
written notice to the Contractor if, at any
time, the Offeror learns that its certification
was erroneous by reason of changed cir-
cumstances.

(3) The Contractor shall not knowingly
enter into any subcontract under this con-
tract: (i) with a subcontractor of a foreign
country included on the list of countries
that discriminate against U.S. firms pub-
lished by the U.S.T.R.; or (ii) for the supply
of any product for use on the Federal public
works project under this contract that is
produced or manufactured in a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R. The contractor may rely upon
the certification in paragraph (g)(1) of this
clause unless it has knowledge that the cer-
tification is erroneous.

(4) Unless the restrictions of this clause
have been waived under the contract for the
Federal public works project, if a contractor
knowingly enters into a subcontract with a
subcontractor that is a subcontractor of a
foreign country included on the list of coun-
tries that discriminate against U.S. firms
published by the U.S.T.R. or that supplies
any product for use on the Federal public
works project under this contract that is
produced or manufactured in a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R., the Government Contracting
Officer may direct, through higher-tier con-
tractors, cancellation of this contract at no
cost to the Government.

(5) Definitions. The definitions pertaining
to this clause are those that are set forth in
49 CFR 30.7—30.9.

(6) The certification in paragraph (g)(1) of
this clause is a material representation of
fact upon which reliance was placed when
making the award. If it is later determined
that the Contractor knowingly rendered an
erroneous certification, in addition to other

49 CFR Subtitle A (10-1-03 Edition)

remedies available to the Government, the
Government Contracting Officer may direct,
through higher-tier Contractors, cancella-
tion of this subcontract at no cost to the
Government.

(7) The Contractor agrees to insert this
clause, without maodification, including this
paragraph, in all solicitations and sub-
contracts under this clause.

[End of Clause]

§30.17 Waivers.

(a) The Secretary may waive the re-
strictions imposed by section 115 of the
Airport Safety Act on the use of a
product or service in a project if the
Secretary determines that:

(1) Application of the restriction to
such product, service, or project would
not be in the public interest;

(2) Products or services of the same
class or kind are not produced or of-
fered in the United States, or in any
foreign country that is not listed by
the U.S.T.R. in sufficient and reason-
able available quantities and of a satis-
factory quality; or

(3) Exclusion of such product or serv-
ice from the project would increase the
cost of the overall project contract by
more than 20 percent.

(b) The President or the Secretary
may waive the restrictions imposed by
section 109(a) of the Continuing Resolu-
tion with respect to an individual con-
tract if the President or the Secretary
determines that such action is nec-
essary in the public interest, on a con-
tract-by-contract basis. The Secretary
may apply the factors listed in para-
graphs (a)(2) and (a)(3) of this section
in determining whether a waiver is in
the public interest.

(c) The authority of the President or
the Secretary to issue waivers may not
be delegated. The Department shall
publish notice of any waiver granted
pursuant to this part by the President
or the Secretary in the FEDERAL REG-
ISTER within ten days. The notice shall
describe in detail the contract in-
volved, the specific reasons for grant-
ing the waiver, and how the waiver
meets the criteria of this section.

§30.19 Buy American Act.

The restrictions of this part are in
addition to any other restrictions con-
tained in Federal law, including the
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Buy American Act, 41 U.S.C. 10a-10d,
and Buy American provisions in legis-
lation governing DOT provisions. Nor-
mal evaluation methods for imple-
menting the provisions of the Buy
American Act in contracts for the con-
struction, alteration, or repair of pub-
lic buildings or public works will be ap-
plied after determining the offeror’s el-
igible for award on the basis of applica-
tion of the provisions in this part.

PART 31—PROGRAM FRAUD CIVIL
REMEDIES

Sec.
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31.2 Definitions.

31.3 Basis for civil
ments.

penalties and assess-

31.4 Investigation.

31.5 Review by the reviewing official.

31.6 Prerequisites for issuing a complaint.
31.7 Complaint.

31.8 Service of complaint.

31.9 Answer.

31.10 Default upon failure to answer.

31.11 Referral of complaint and answer to
the ALJ.

31.12 Notice of hearing.

31.13 Parties to the hearing.

31.14 Separation of functions.

31.15 EXx parte contacts.

31.16 Disqualification of reviewing official
or ALJ.

31.17 Rights of parties.

31.18 Authority of the ALJ.

31.19 Prehearing conferences.

31.20 Disclosure of documents.

31.21 Discovery.

31.22 Exchange of witness lists, statements,
and exhibits.

31.23 Subpoenas for attendance at hearing.

31.24 Protective order.

31.25 Fees.

31.26 Filing, form, and service of papers.

31.27 Computation of time.

31.28 Motions.

31.29 Sanctions.

31.30 The hearing and burden of proof.

31.31 Determining the amount of penalties
and assessments.

31.32 Location of hearing.

31.33 Witnesses.

31.34 Evidence.

31.35 The record.

31.36 Post-hearing briefs.

31.37 Initial decision.

31.38 Reconsideration of initial decision.
31.39 Appeal to authority head.

31.40 Stays ordered by the Department of

Justice.
31.41 Stay pending appeal.
31.42 Judicial review.

§31.2

31.43 Collection of civil penalties and as-
sessments.

31.44 Right to administrative offset.

31.45 Deposit in Treasury of United States.

31.46 Compromise or settlement.

31.47 Limitations.

AUTHORITY: 31 U.S.C. 3801-3812.

SOURCE: 53 FR 881, Jan. 14, 1988, unless oth-
erwise noted.

§31.1 Basis and purpose.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Public Law No. 99-509, sections
6101-6104, 100 Stat. 1874 (October 21,
1986), to be codified at 31 U.S.C. 3801-
3812. 31 U.S.C. 3809 of the statute re-
quires each authority head to promul-
gate regulations necessary to imple-
ment the provisions of the statute.

(b) Purpose. This part (1) establishes
administrative procedures for imposing
civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or pre-
sented, false, fictitious, or fraudulent
claims or written statements to the au-
thority or to certain others, and (2)
specifies the hearing and appeal rights
of persons subject to allegations of li-
ability for such penalties and assess-
ments.

§31.2 Definitions.

ALJ means an Administrative Law
Judge in the authority appointed pur-
suant to 5 U.S.C. 3105 or detailed to the
authority pursuant to 5 U.S.C. 3344.

Authority means the Department of
Transportation.

Authority head means the Assistant
Secretary or Deputy Assistant Sec-
retary for Budget and Programs, De-
partment of Transportation.

Benefit means, in the context of
‘“‘statement,” anything of value, in-
cluding but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan guarantee.

Claim means any request, demand, or
submission—

(a) Made to the authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or benefits);

(b) Made to a recipient of property,
services, or money from the authority
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